VIRGINIA:
BEFORE THE VIRGINIA GAS AND OIL BOARD

APPLICANTS: - Hugh MacRae Land Trust (herein
“Trust”) and Garden Realty Corporation
(herein “Garden”) (Trust and Garden
are sometimes herein collectively
referred to as “Applicants”)

RELIEF SOUGHT: . Issuance of an Amended Supplemental
Order Amending all Prior Orders Affecting
SLWS Drilling Unit to Provide: (1) for the
Calculation of Those Funds Attributable
To the Conflicting Claims, in the Aggregate, )
Of Trust and Garden Pursuant to the Terms )
Of Trust’s and Garden’s Voluntary

. Lease Agreements with Pocahontas Gas
Partnership (herein “PGP”), (2) to Provide
a Royalty Accounting, and
(3) Disbursement To Trust and Garden of
Funds on Deposit in the SLWS5 Escrow
Account Which are Attributable to Trust’s
and Garden’s Conflicting Coalbed Methane
Gas Claims in Tracts 11 and 16D of the
SLW 5 Drilling Unit

DOCKET NO.
VGOB 97-0520-0580
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1. Hearing Date and Place: This matter came on for further and final hearings before the Virginia
Gas and Oil Board (herein “Board”) at 9:00 a.m. on February 2 and 16, 1999 at the Dickenson
Conference Room, Southwest Virginia Education 4-H Center, Abingdon, VA. ;

2. _Appearances: Jill Harrison of the firm Penn Stuart appeared in behalf of the Applicants; Mark
A. Swartz of the firm Swartz & Stump appeared on behalf of PGP; and Sandra B. Rnggs,Assxmm
Attorney General, was present to advise the Board.

3. Jurisdiction and Notice: Pursuant to Va. Code § 45.1-361.1 ef seq., and in particular Va. Code §§
45.1-361.21 and 45.1-361.22, the Board finds that it has jurisdiction over the establishment and
maintenance of an escrow account for each of the coalbed methane gas drilling units established
bytheBonrdﬂnwghmpoohngordm,andtha the Unit Operator is required to deposit, as

those funds specified in Va. Code § 45.1-361.21.D., 45.1-361.22.A.2, 45.1-361.22.A.3
and 45.1-361.22.A.4 into the applicable escrow account. Funher the Board finds: (1) that it does
not have jurisdiction to resolve conflicting claims to the ownership of the Coalbed Methane Gas
produced by the Unit Operator from wells located on Subject Drilling Unit, (2) that it does not
have jurisdiction to interpret voluntary agreements by and between the Gas claimants and/or the
Unit Operators or to abridge or contravene the provisions of such agreements, and (3) that
pursuant to Va. Code § 45.1-361.22.A.5, it does have jurisdiction and authority to disburse funds
from the Escrow Account provided there has first been either a legal determination of claimants’
entitlement thereto or there is an agreement by all the claimants.

4. Prior Proceedings:

4.1. Drilling Unit Number SLW35 was created by Board Order effective as of February 18, 1992,
Docket No. VGOB 92/01/21-1080 as amended by Board Orders in VGOB Docket Nos.
93/06/22-0385 and 95/04/18-0498 (herein “Subject Drilling Unit”) in the Hurricane
Magisterial District, Buchanan County, Virginia (herein “Subject Lands™). At the Board’s
hearing on March 17, 1992, for Docket No. VGOB 92/02/18-0183, in accordance with the
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provisions of Va. Code §§ 45.1-361.21 and 45.1-361.22, the Board granted the relief sought
by PGP and executed an Order dated April 29, 1992 and filed with the Clerk of the Circuit
Court of Buchanan County on May 1, 1992 in Deed Book 390 at Page 697 pooling all
interests in the Subject Drilling Unit for the production of gas produced from coalbeds and
rock strata associated therewith below the Tiller seam (herein “Coalbed Methane Gas” or
“Gas”) from active gob areas from a longwall panel and its surrounding area in Consolidation
Coal Company’s Buchanan No. 1 Mine (herein “Subject Formations™) all pursuant to: (1) the
permit provisions contained in Section 45.1-361.27 ef seq., Code of Virginia, 1950 as
amended; (b) the Oakwood Coalbed Gas Field Order No. OGCB 3-90 dated May 18, 1990,
(c) the Board’s Order No. VGOB No. 92/01/21-0180 dated as of February 18, 1992; (d)
§§480-05-22.1 et seq., Gas and Oil Board Regulations; and (¢) §§ 480-05-22.2 ef seq.,
Virginia Gas and Oil Board Regulations, all as amended from time to time (herein “Pooling
Order”). The Pooling Order was amended and supplemented by the Board’s Supplemental
Order Regarding Elections executed on April 4, 1996 and filed on April 17, 1996 in Deed
Book 447, Page 817 (herein “Supplemental Order”), and by the Board’s Amended

Order Regarding Docket Number VGOB 92/02/18-0183 executed June 26,
1998 and filed July 14, 1998 in Deed Book 478 at Page 682 (herein “Amended Supplemental
Order”). The Board named PGP as the Unit Operator of Subject Drilling Unit.

As instructed by the Board through the Pooling Order, the Supplemental Order, and the
Amended Supplemental Order, the Escrow Agent established the Escrow Account for
Subject Drilling Unit (herein “Escrow Account™), and thereafter the Escrow Agent
periodically received from the Unit Operator for deposit into the Escrow Account proceeds
which were designated by the Operator through its royalty statements and through its Further
Accounting as being attributable to various tracts within Subject Drilling Unit, including but
not limited to Tracts 11 and 16D.

In Applicants’ application herein for royalty accountings, determination of the funds on
deposit in the Escrow Account for Tracts 11 and 16D of Subject Drilling Unit, and
disbursement to them of all such Escrowed Funds attributable to Tracts 11 and 16D pursuant
to their written agreement with each other (herein referred to as “Split Agreement”™), the
Applicants warranted and represented to the Board that: (1) Garden is the sole oil and gas
owner within Tracts 11 and 16D and that Trust is the sole coal owner within Tracts 11 and

- 16D;, (2) that Tract 11 represents 2.233 percent of Subject Drilling Unit, and Tract 16D

44,
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represents 3.429 percent of Subject Drilling Unit (3) that together Applicants have and own in
the aggregate a 5.662 percent conflicting Gas royalty interest in Subject Drilling Unit by
virtue of their respective ownership interests in Tracts 11 and 16D and the terms of their
voluntary leases with PGP pertaining to same; and (4) that while at the time of the entry of the
Pooling Order, Applicant’s had conflicting claims of ownership in Tracts 11 and 16D,
subsequent to the entry of the Pooling Order, Applicants entered into the Split

whereby each Applicant is entitled to receive a sum equal to fifty percent (50%) of funds due
from PGP to the Applicants pursuant to the terms of their voluntary leases. Applicants have
represented to the Board that notice of their Application was given in accordance with Va.
Code 45.1-361.19, and the Board received no objections to it.

With respect to the relief sought by the Applicants herein, the Board has entered two prior
orders whose provisions are incorporated herein by reference: (a) an order executed June 16,
1997 (herein “Accounting Order”), and (b) an order executed April 15, 1998 (herein “Further
Accounting Order”). As recited in the these accounting orders, Applicants seck a
disbursement of the Escrowed Funds which are attributable to Trust’s and Garden’s
conflicting coalbed methane gas interests in Tracts 11 and 16D of Subject Drilling Unit based
on their Split Agreement.

By letters dated August 12, 1998, December 9, 1998, and December 31, 1998 PGP filed a
further accounting in compliance with the Further Accounting Order and at its hearing on
February 2, 1998 PGP presented to the Board further refinements to said further accounting
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to reflect interest accruing on funds deposited into the Escrow Account and fees charged to
the Escrow Account on a tract-by-tract basis, including funds attributable to Tracts 11 and
16D and a reconciliation of PGP’s records of Escrowed Funds to the records of the Escrow
Agent, a copy of which further and final accounting is attached hereto as Exhibit A (herein
“Further Accounting”).

4.6. The Applicants represented to the Board on February 2, 1998 that they had been provided
with an advance copy of the Further Accounting, have had their experts review same, and that
Trust and Garden are in agreement that the Further Accounting accurately reflects their
Entitlement to the Escrowed Funds for Tracts 11 and 16D of Subject Drilling Unit.

Findings:

Va. Code 45.1-361.22.5 provides that “The Board shall order payment of principal and accrued
interest from the escrow account to all persons legally entitled thereto pursuant to the provisions of §
45.1-361.21 and the Order of the Board. Such order shall be issued within thirty days of receipt of
notification of the final legal determination of entitlement thereto or upon agreement of all claimants”.
The term “entitlement” is not defined by law or regulation; therefore, the Board applies its common
meaning as set forth in Black's Law Dictionary to be “Right or benefits, income or property which may
not be abridged without due process”. Thus, the Board defines the term “entitlement” as used in Va.
Code § 45.1-361.22.A.5. to mean “the liquidated dollar amount of that portion of the Escrowed Funds
which are attributable to Applicant’s/Claimant’s Nonconflicting Gas interest in Subject Drilling Unit”.
The Escrowed Funds are comprised of the Principal deposited by PGP into the Escrow Account, plus
interest accruing on the Principal while on deposit in the Escrow Account, less Escrow Agent fees
charged to the Escrow Account. In determining that Trust and Garden have established their
Entitlement to the Escrowed Funds, the Board finds that:

5.1. The Board lacks the statutory authority to supercede, impair, abridge or affect any contractual
rights or other obligations existing between the Operator and the Applicants. The Operator
and the Applicants have acknowledged such limitation and have, therefore, agreed that no
mhputymﬂmuoontmdmothctpendmgorﬁMptmdmgsuacﬂouﬂuse
(including without limitation Leviss ] 2 3 : mpa
al., Civil Action No. WOIIT-Apm&ngmﬂwUmwdSlemctCounuAMngdon)ﬂm

- the findings and/or order of the Board herein bar their assertion of any claims or defenses,
including payment, or otherwise constitute a waiver or an estoppel in such other proceedings
or actions.

5.2. Notwithstanding the fact that Trust is challenging PGP’s royalty calculations and/or payments
under the terms of its voluntary lease with PGP, Trust and Garden have entered into the Split
Agreement with each other whereby they have agreed to split on a 50/50 basis royalties
attributable to their conflicting claims to coalbed methane gas, purportedly including but not
limited to their conflicting claims to ownership of coalbed methane gas underlying Tracts 11
and 16D of Subject Drilling Unit and their conflicting claims to bonuses and/or royalties
deposited by PGP in the Escrow Account which are attributable to Tracts 11 and 16D. Based
upon the Split Agreement, the Applicants’, through their application herein, seek among
other things, for the Board to determine their respective Entitlement, an accounting of
royalties due under the terms of their voluntary leases with PGP, and disbursement to them in
accordance with the terms of the Split Agreement those funds on deposit in the Escrow
Account which are attributable to Tracts 11 and 16D.

5.3. According to the Pooling Order, the Supplemental Order, the Amended Supplemental Order,
the accounting and Further Accounting filed in this matter: (a) the funds deposited by PGP
into the Escrow Account for Subject Drilling Unit consists of payments calculated by PGP to
be due those persons identified in Exhibit E hereto, (b) PGP has identified the Applicants as
the sole Gas owners/claimants of coalbed methane gas within Tracts 11 and 16D of Subject
Drilling Unit and thus as the sole claimants to the funds on deposit in the Escrow Account
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attributable to said Tracts 11 and 16D, (c) PGP has represented to the Board through the
Further Accounting that as of December 23, 1998 $6,873.27 of the funds on deposit in the
Escrow Account are attributable to Tract 11 and $10,413.24 of the funds on deposit in the
Escrow Account are attributable to Tract 16D, and (d) Applicants have made the warranties
and representations to the Board set forth in Paragraph 4.3 above.

Relief Granted:

For the reasons set forth in Paragraph 5 above, and based upon the Further Accounting-and the
Applicants’ agreements to same, the Escrow Agent is ordered to disburse via wire transfer in
accordance with instructions provided to the Escrow Agent by Applicants’ counsel’s letter dated
February 15, 1999, copy attached hereto: (1) the sum of $8,643.25 together with any interest which
accrues thereon from the date of the Further Accounting through the date of disbursement to Trust and
(2) the sum of $8,643.25 together with any interest accruing thereon from the date of the Further
Accounting through the date of disbursement to Garden. Further, the Amended Supplement Order
filed in this cause is hereby modified to delete the requirement that funds attributable to Applicants’

conflicting coalbed methane gas ownership interests in Tracts llmdl6Dhedq:omedbyPGPm
the Escrow Account.

To the extent not specifically granted herein, any other or further relief requested by the Applicants in
their application filed herein or in their objections to the accountings heretofore provided is denied.

Conclusion:
mmwmwwmmmmwmmmmaabmu
and hereby are granted and IT IS SO ORDERED.

Appeals of this Order are governed by the provisions of Va. Code § 45.1-361.9 which provides that
any order or decision of the Board may be appealed to the appropriate circuit court and that whenever a
coal owner, coal operator, gas owner, gas operator, or operator of a gas storage field certificated by the
State Corporation Commission is a party in such action, the court shall hear such appeal de novo.

Such appeals must be taken in the manner prescribed in the Administrative Process Act, Va. Code §§
9-6.14:1 et seq.

mﬂﬁsmmueﬂwﬁwmmmmmmm

DONE AND EXECUTED this_/ 2 %y o éé%@ 1999, by a majory ofthe Vigiia

hairman, R W

' e
DONE AND PERFORMED THIS ZZ DAY OF 1999, by an Order of this Board.




Acknowledged on this /7-*<day 1999, personally before me a notary
public in and for the Commonwealth of Virginia, appeared R. Wampler, being duly sworn did
depose and say that he is Chairman of the Virginia Gas and Oif Board, that he executed the same and was

—

Susan G. Garrett
Notary Public
My Commission expires: July 31, 2002
COMMONWEALTH OF VIRGINIA )
COUNTY OF WASHINGTON 0/)

Acknowledged on this dayof__ﬂzﬁ%&?,pumaﬂybdmmeamrymﬁc
in and for the Commonwealth of Virginia, appeared Byron Fulmer, being duly sworn did depose
and say that he is Principal Executive to the Staff of the Virginia Gas and Oil Board, that he executed the

same and was authorized to do so. QMQLOWLA

DlaneJDavns

My commission expires: September 30, 2001



Docket # VGOB-02-0218-0183-01

List of Conflicting Owners/Claimants that require escrow

UNIT SLWS
Exhibit E

Nat Acres

EXHIBIT

In Unit

&

s R

Interest

in Unit

Tract#1 - 23,189 Acres
COAL FEE OWNERSHIP

M

Hugh Macrae Land Trust Tr 10
P.O. Box 29
Tazewed, VA 24651

OlL & GAS FEE OWNERSHIP

Emaest Mutter
P. 0. Box 43
Bozoo, WV 24923

Tract #8 - 5.9710 Acres
COAL FEE OWNERSHIP

Hugh Macrae Land Trust Tr 5
P.O. Box 29
Tazewell, VA 24651

OlL % GAS FEE QOWNERSHIP

(M

Coal Mountain Mining
Coal Mountain Trust
P. O. Box 875
Tazewall, VA 24651

Tract #8 - 10,4880 Acres
COAL FEE OWNERSHIP

Hugh Macrae Land Trust Tr §
P. O. Box 28
Tazewel, VA 24651

QIL % GAS FEE OWNERSHIP

Consoclidation Coal Company
P. O. Box 947
Bluefield, VA 24605

Tract #7 - 38.402 Acres
COAL FEE OWNERSHIP

Hugh Macree Land Trust Tr 17
P.O. Bax 29
Tazewell, VA 24651

QiL & GAS FEE OWNERSHIP

Consolidation Coal Company
P. O. Box 947
Bluefield, VA 24605

Tract #8 - 20.735 Acres
COAL FEE OWNERSHIP

143

iimis AManraa | and Trmt Tr 17

2317

2317

597

5.87

10.47

10.47

"M T4

5.14322%

5.14323%

1.32548%

1.32548%

2.32332%

2.32322%

19.62413%

19.62413%



UNIT SLWS
Docket # VGOB-92-0218-0183-01
Exhibit E
List of Conflicting Owners/Claimants that require escrow i

Net Acres Interest
In Unit in Unit

P. 0. Box 29
Tazewed, VA 24651

Ol & GAS FEE OWNERSHIP

(1) Pocahontas Gas Partnership 20.74 acrea 4.60291%
P. O. Box 947

Bluefieid, VA 24605
Tract #9 - 6,927 Acres
COAL FEE OWNERSHIP
(1) Hugh Macrae Land Trust Tr 17 8.93 acres 1.53771%

P. O. Box 29
Tazewell, VA 24851

QlL & GAS FEE OWNERSHIP

(1) Consolidation Coal Company 8.93 acree 1.53771%
P. O. Box 947
Bluefield, VA 24805

Tract #10 - 11,56 Acres
COAL FEE OWNERSHIP *
(1) Hugh Macrae Land Trust Tr 17 11.56 acres 2.56617%
P. 0. Box 29
Tazewell, VA 24851
Oll & GAS FEE OWNERSHIP
(1) Consoclidation Coal Company 11.58 acres 2.568817%

P. O. Box 947
Bluefield, VA 24605

Tract #11 - 10.06 Acres
COAL FEE OWNERSHIP
(1) Hugh Macrae Land Trust Tr 17 10.08 acres 2.23319%

P. 0. Box 29
Tazewell, VA 24651

Oll & GAS FEE OWNERSHIP

(1) Garden Reaity Corporation 10.08 acres 2.23319%
clo Betty Boyd King
2370 Lyndhurst Avenue
Winston-Salem, NC 27103

Tract #12 - 17.021 Acres
COAL FEE QWNERSHIP

(1) Hugh Macrae Land Trust Tr 17 17.02 acres 3.77845%
P. 0. Box 29 ’
Tazewell, VA 24851

OlL & GAS FEE OWNERSHIP



UNIT SLWS
Docket # VGOB-92-0218-0183-01
Exhibit E
List of Conflicting Owners/Claimants that require escrow

Net Acres Interest
In Unit In Unit

(1) Cormciidation Coal Company 17.02 acres 3.77845%
P. O. Bax 947
Bluefield, VA 24605

Tract #12A - 17,332 Acres
COAL FEE OWNERSHIP
(1) Hugh Macree Land Trust Tr 17 17.33 acres 3.84749%

P. 0. Box 29
Tazewell, VA 24851

OlL & GAS FEE QWNERSHIP
(1) Pocahontas Gas Partnership 8.67 acres 1.92374%

P. O. Box 847 1/2 of 17.332 acres
Bluefield, VA 24605

(2) William Tickle 8.67 acres 1.92374%
P. O. Box 7022 1/2 of 17.332 acres

(1) Hugh Macrese Land Trust Tr 17 1.28 acres 0.28037%
P. 0. Box 29
Tazewell, VA 24651
QIL & GAS FEE OWNERSHIP
(1) Consalidation Coal Company 1.26 acres 0.28037%
P. O. Box 947
Bluefieid, VA 24805
Tract #14 - 3,6470 Acres
COAL FEE OWNERSHIP
(1) Hugh Macrae Land Trust Tr 17 3.65 acres 0.80959%

P. 0. Box 29
Tazewell, VA 24651

OlL & GAS FEE OWNERSHIP
(1) Conuolidation Coal Company 3.85 acres 0.80958%
P. O. Box 947
Bluefield, VA 24605
Tract #18 - 2.080 Acres
COAL FEE OWNERSHIP
(1) Hugh Macrae Land Trust Tr 17 2.69 acres 0.58670%

P. O. Box 29
Tazewel, VA 24651

(1) Consolidation Coal Company 2.89 acres 0.59870%



Docket # VGOB-92-0218-0183-01

List of Conflicting Owners/Claimants that require escrow

Net Acres Interest
In Unit In Unit
Bluefield, VA 24605
Tract #16 - 26,179 Acres
COAL FEE OWNERSHIP
(1) Hugh Macrae Land Trust Tr 17 26.18 acres 5.81141%
P.0O.Box 29
Tazewell, VA 24851
OIL & GAS FEE OWNERSHIP
(1) Pocahontas Gas Partnership 28.18 acres 5.81141%
P. O. Box 947
Bluefield, VA 24605
Tract #16A - 1.79 Acres
COAL FEE OWNERSHIP
(1) Hugh Macrae Land Trust Tr 17 1.78 acres 0.39736%
P. 0. Box 29
Tazewell, VA 24651
OlL. & GAS FEE OWNERSHIP
(1) Emest Addison Heirs 1.79 acres 0.39738%
(a) Myrtie Addison 0.60 acres 0.13245%
c/o Ralph Addison 1/3 of 1.790 acres
13129 West Brook Drive
Canterville, VA 22020
(b) Raiph Addison 0.24 acres 0.05298%
13129 West Brook Drive 215 of 1.790 acres
Centerville, VA 22020
(¢) Gayle Henderson 0.24 acres 0.05298%
Rt. 1, Box 325 2/15 of 1.790 acres
Sugar Grove, VA 24375
(d) Helen McGrady 0.24 acres 0.05298%
3780 Lynd Hurst Drive 215 of 1.790 acres
Fairfax, VA 22031
(8) Joe Addison 0.24 acres 0.05208%
P. O. Box 91 2/15 of 1.790 acres
Nokesville, VA 22031
(N Ewvelyn Massey 0.24 acres 0.05298%
P. O. Box 148 2115 of 1.790 acres
Centerville, VA 22020
Tract #168 - 11,424 Acres
COAL FEE OWNERSHIP
(1) Hugh Macrae Land Trust Tr 17 11.42 acres 2.53558%
P. 0. Box 29 i

Tazewell, VA 24651
OiL & GAS FEE OWNERSHIP
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Exhibit E
List of Conflicting Ownaers/Claimants that require sscrow

Net Acres interast
in Unit in Unit

(1) Pocahontas Gas Partnership 11.42 acres 2.53588%
P. O. Box 947
Bluefield, VA 24605

Tract #16C - 1.62 Acres
COAL FEE QWNERSHIP

(1) Hugh Macrae Land Trust Tr 17 1.62 acres 0.35862%
P. O. Box 29

Tazewell, VA 24851
QIL & GAS FEE OWNERSHIP

(1) Jackie Meadows 1.62 acres 0.25862%
Rt. 1, Box 78
Raven, VA 24639

Tract #16D - 15.448 Acres
COAL FEE OWNERSHIP
(1) Hugh Macrae Land Trust Tr 17 15.45 acres 3.42926%
P.O. Box 29
Tazewell, VA 24651 .
OIL & GAS FEE OWNERSHIP

(h) Garden Reaity Corporation 15.45 acres 3.429268%
c/o Betty Boyd King
36810 Winding Way
Winston-Salem NC 27105



